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Chapter Six

T H E  L A S T  D A Y S  O F  T H E   
A N C I E N  R É G I M E  

1 8 5 0  –  1 8 8 6 

It was not for nothing that the previous decade had come to be known 
as “the hungry forties”. Increasing urbanisation following the trade 

recession of 1839, the protectionism which had preceded the repeal of the 
Corn Laws in 1846, famine in Ireland, the political upheaval of Chartism 
at home and revolution on the continent had a decidedly unsettling 
effect on all sections of English society. A combination of the railway 
revolution,1 mechanisation of printing and the penny post all meant that 
the country had undergone a radical change that could not be undone. 
In 1837 The Northern Star, a Chartist newspaper, had been established in 
Leeds. For the first time ordinary working men in different parts of the 
country could be in touch with one another and the rapid dissemination of 
new social and political ideas became possible in a way that had previously 
been impossible. The Great Exhibition of 1851, it is true, had a calming 
effect but if anyone imagined that everything would settle down again in 
the old routines they were mistaken. The Crimean War (1854-1856) had 
come as a considerable shock to British complacency. The country had 
not been involved in a war with another European power since the defeat 
of Napoleon in 1815. In military terms Britain had slumbered for nearly 
forty years and was substantially unprepared for the waging of a serious 
war extending over a large area from the Crimea itself to the Baltic. 
Military and naval technology had changed since the days of Wellington 
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and Nelson but not that much. Commissions in the army were still 
acquired by purchase and the navy still put to sea in wooden sailing ships 
even if some of them had the benefit of auxiliary steam power. One aspect 
of war, however, had changed for ever: the way in which it was reported – 
and this had an effect on the way it was perceived back home. 

The man largely responsible for this was William Howard Russell 
of The Times. His graphic reports of the suffering, the muddle and the 
early administrative incompetence of the army’s senior command had a 
dramatic effect on public opinion. Russell’s journalistic skills combined 
with the new technology of telegraph and photography and the printing 
and distribution of newspapers (by rail) brought the reality of war to “the 
home front” with a hitherto unknown immediacy. And to underline the 
point there was Florence Nightingale whose exploits equally struck a 
chord with public opinion. 

The old way of doing things was simply not working. Reform was in 
the air. The army was more conservative perhaps than the legal profession. 
They, for example, had to wait until the Cardwell reforms of 1870 and 
1871 for the abolition of such 18th century relics as flogging as a form 
of punishment and the sale of commissions as well as much-needed 
administrative reforms. Even then there was widespread resistance from 
the die-hards in the military establishment. 

Legal reform, however, raised more complex issues. Often the inertia 
was just as great and the vested interests more extensive. In 1852-3 
Dickens had published his novel Bleak House in monthly parts. It is the 
novel which contains the celebrated critique of the abuses in the Court 
of Chancery elaborated in the fictional case of Jarndyce v Jarndyce. In fact 
the abuses were well-known to those in authority and to any wretched 
litigant who had the misfortune to experience them. It was equally well-
known to their lawyers. Dickens memorably described the scene in the 
first chapter: 

… with bills, cross-bills, answers, rejoinders, injunctions, affidavits, issues, 
references to masters, master’s reports, mountains of costly nonsense … 
which so exhausts finances, patience, courage, hope, so overthrows the 
brain and breaks the heart, that there is not an honourable man among 
its practitioners who would not give – who does not often give – the 
warning, “Suffer any wrong that can be done you rather than come here!”
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Some modern commentators have questioned whether Dickens actually 
led public opinion or merely reflected it. Parliament had in fact been 
attempting to get to grips with chancery reform, not altogether successfully, 
for some years, well before the first appearance of Bleak House. In the 
previous century the great Lord Mansfield had been embarrassingly 
confronted with the problems of chancery litigation, to which Dickens 
had alluded, whilst trying a dispute about a parish boundary. A farmer was 
giving evidence and had hinted at the misuse of parish money. Mansfield, 
unwisely in the circumstances, decided to intervene: 

Q In the course of your evidence I think you noticed that the parish 
money was very often improperly applied … but as you mentioned 
that you were once churchwarden, if you have no objection I should 
wish to hear what was done with the money at that time. 

A Why, my lord, the money was worse applied while I was 
churchwarden than ever I knew it in my life. 

Q  Indeed! I should be glad to know how.

A Well, my lord, I’ll tell you. A gentleman who had lived some 
time among us went into Yorkshire where he died. In his will he 
bequeathed about £120 to the poor of our parish. We applied for 
it often but could not get it; the executors and the lawyers were 
determined to keep the money in their hands; for you know, my 
lord, ’tis an old saying, that “might can overcome right.” Well, we 
did not know what to do, and I came to your lordship for advice. You 
were then Chancellor Murray. I remember, my lord, you advised us 
to file a bill in Chancery. We did so, and after throwing a great deal 
of good money after bad, we got I think they call it a decree and such 
decree it was that, when all expenses were paid, I reckon we were 
about £175 out of pocket, through acting on your lordship’s advice. 
Now, my lord, I leave you to judge whether the parish money was 
not likely to be worse employed while I was churchwarden than 
even I knew it before.2 

On 12 March 1850 the Committee of the Society reported to members 
that they had been considering “the necessity for a thorough and effective 
reform of the Court of Chancery” and had “joined other Societies in 
endeavouring to effect that object”. A petition had been prepared to the 
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House of Commons on the subject which was submitted for members’ 
approval which was duly obtained. The petition opened as follows: 

To the Honorable the Commons of the United Kingdom of Great Britain 
and Ireland in Parliament assembled 

The Humble Petition of the Yorkshire Law Society Sheweth 

That the Members of this Society and they believe nearly the whole 
profession of the Law are of Opinion that the present system of proceedings 
in the Court of Chancery, and the mode of conducting business in its 
Offices, is injurious to the Suitors and to the whole community and 
requires thorough and speedy Reform. 

That the delay and expense at present attendant on proceedings in the 
Court of Chancery are so great as effectively to close its doors against all 
except the richer classes of the Community. 

That the expense is so serious as to render it imperative on the profession to 
prevent as far as possible the institution of suits except for great amounts. 

That therefore, whilst at common law rights of small amount can without 
impropriety be submitted to legal decision, a very large and important 
section of the community viz persons interested in small matters requiring 
the interference of a Court of Equity, are left without the protection of 
the Law and for them there is absolutely no Equity Court in operation. 

That owing to this defect in our Judicial Institutions not only is individual 
wrong inflicted, without redress, on this class of Society, but frauds as to 
trust property, offences against the most confidential relations are actually 
encouraged by Law, because permitted to pass with entire impunity. 

That your petitioners hope that in the representations which they have 
made of the importance of rendering the proceedings in Equity more 
expeditious and cheap, it will be felt by Your Honorable House that they 
are advocating improvements of the greatest importance to the interests 
of the Suitors and of the Community, whilst at the same time Your 
Petitioners freely admit that they believe these improvements will also, 
in the end, be advantageous to their own body, from the conviction that 
the interests of the Solicitor is in these questions is identified with that 
of his client.
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The petition then proceeded to deal with procedural specifics and noted 
with regret that attempts to deal with many such issues by judges’ rules 
authorised under previous legislation had been ineffective and that delays 
had become even worse than they were previously. There was also a plea 
for arrangements to be made for viva voce evidence to be taken elsewhere 
than in London. The document goes on to observe that the petitioners 
have had an opportunity of perusing the government Bill then before the 
Commons relating to Chancery reform in Ireland and “cordially approves” 
of its provisions. The Petitioners conclude by saying that “all the arguments 
which shew that the said Bill would be an advantage in Ireland equally 
shew that it would be so in England where as an experiment its provisions 
could as your Petitioners confidently believe be more conveniently and 
satisfactorily tested.” 

In the event it was not until two years later that two Court of Chancery 
Acts were passed and ten years later the Chancery Regulation Act 1862. 
The problems to be addressed were indeed long-standing and grievous 
and need to be considered under two broad headings: firstly fees and 
secondly the linked question of procedures and jurisdiction. The biggest 
scandal had been the archaic, not to say corrupt, basis of fees payable 
personally to officials virtute officii. Such fees were payable at every 
procedural twist and turn. As the Lord Chancellor himself put it when 
later commenting on the Act in the House of Lords on 16 November 
1852 “A great burden was imposed upon the suitors in having to pay a 
great many fees upon every occasion at many offices”.3 These fees were not 
perhaps particularly exorbitant when reckoned individually but collectively 
they were overwhelming and of course gave the officials concerned a 
strong financial interest in preserving the complexity and discouraged any 
temptation to pro-activity on their part. It was only by the Suitors in 
Chancery Relief Act 1852 that all Chancery Officials were provided with 
salaries and the payment of fees to individuals abolished. The Act even 
went as far as to make the receipt of “gratuities” (perhaps more accurately 
described as bribes) illegal.4 Unfortunately the cost of doing so was to be 
a financial clog on reform for many years as the officials concerned had 
purchased their respective offices and had to be compensated. The scale 
of the problem can be judged from the fact that by 1853 one of them, 
George Gatty (a Taxing Master) had already received almost £69,000 – 
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say about £4,000,000 in today’s values.5 Throughout the 1850s and 1860s 
compensation was still being paid for offices abolished in 1842 and 1852. 

Further, the Chancery procedures themselves were of astonishing 
complexity and bedevilled by issues of jurisdiction. The Court of Chancery 
was not supposed to be a suitable forum for determining questions of 
fact. If in the course of proceedings any disputed question of fact were 
to arise the issue had to be referred to one of the common law courts 
for determination – by a jury. The traditional English obsession with 
juries in purely civil matters and their reluctance to entrust factual issues 
to judges continued to flourish and was to remain for another eighty 
years.6 Even now it has not totally expired. Another cause of complexity 
was that Chancery procedure required everyone who had an interest 
in the proceedings, however slight, to be joined as a party. These two 
requirements naturally gave anyone who wished to delay (and had the 
financial means to do so) a golden opportunity to stay proceedings simply 
by raising a question of “fact”, however, tenuous, or insisting that some 
other allegedly interested party be added. This shuttling of a case between 
Chancery and the common law courts was matched by internal shuttling 
between the Chancery judges and the Masters. The former had no means 
of conducting any form of administrative enquiries and the latter had no 
jurisdiction to decide anything; even their administrative enquiries were 
grossly hampered by the fact that there were no continuous hearings de 
die in diem, merely hourly appointments. Even then the allotted hour was 
often spent in the Master having to be reminded of what had happened 
on the previous appointment. 

What was really required, as seems obvious with the benefit of hindsight, 
was a total fusion of law and equity7 coupled with a rationalisation of 
the court system. This was eventually achieved – up to a point – with 
the Judicature Acts in the 1870s but it was a long time in coming. One 
reason for this was the traditional English reluctance to grapple with 
first principles and our penchant for ad hocery. Revolutionary France in 
1789 had faced, in legal terms at least, a not dissimilar task and, under 
Napoleon, had achieved logically coherent goals in the form of the Code 
Civil (1804) and the codes which followed it – the Code de Procedure Civile 
(1806), the Code Commerciale (1807) and the Code d’Instruction Criminelle 
(1810). But such revolutionary zeal was not the English way. 
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It has to be admitted that English lawyers can sometimes be slightly 
sniffy about the whole concept of the Code Napoléon as it has collectively 
come to be known, but it was a remarkable achievement in which 
Napoleon himself took a close interest. Sure, as originally enacted it 
reflected the social attitudes of the time, especially as regards the status of 
women, but it survived largely intact in the Prussian Rhineland until 1900 
and likewise in Belgium, Luxembourg, Monaco and of course France 
itself until the present day – and parts of it even survive in such disparate 
territories as Japan, Egypt, Quebec and Louisiana.

It was not merely the reform of the Court of Chancery that called 
for detailed attention in the 1850s. Parliament also decided to turn its 
attention to matters ecclesiastical. The eventual outcome was the Court of 
Probate Act 1857 and the Matrimonial Causes Act 1857 followed by the 
High Court of Admiralty Act 1859. The link connecting these seemingly 
disparate topics is that wills, matrimonial law and ships were all governed 
by ecclesiastical or civil law, not common law. That law was administered 
by a different system of courts where the lawyers were quite differently 

Doctors Commons, Knightrider Street, London – Ackermann 1808
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qualified. Their equivalent of barristers were known as advocates8 and the 
work of attorneys or solicitors was undertaken by proctors. To understand 
why this should have been so requires an even more profound delve into 
history than in the case of the Court of Chancery. In pre-reformation 
times the one body that exercised jurisdiction throughout Europe was 
the church, that is to say the universal or “Catholic” Church based in 
Rome and headed by the Pope. The church’s administrative infrastructure 
had inherited much from that of the Roman Empire, including Roman 
or “civil” law. Dr Arthur Duck (1580-1648), Fellow of All Souls and 
one of the leading civil lawyers of his day, published a treatise On the 
Authority of the Civil Law in the Kingdom of England. After demonstrating 
the historical link between the civil or Roman law and international law 
and the law of the sea, he continues: 

In the Ecclesiasical Courts, the Archbishops, Bishops, Archdeacons 
or Vicars General, Commissiaries or Officials appointed by them, are 
Judges; whose distinct Power is deriv’d from [William] the Conqueror, 
who separated the Episcopal from the Secular jurisdiction: These, by the 
indulgence of our Kings and Custom of England have the cognizance 
of many Causes both Criminal and Civil; as Blasphemy, Apostacy, 
Heresie, Schism, Simony, Incest, Adultery, Whoredom, Fornication, 
Chastity attempted, Sacred Orders, Institutions to Ecclesiastical 
Benefices, or Relinquishment of the same; Performance of Divine 
Service, Matrimony, Divorce, Tithes, Offerings, Mortuaries, repairing 
of Churches, Dilapidation of Parsonage Houses, Pensions, Procurations, 
Wills, Codicils, Legacies, Succession to Intestates by Administration, 
and several other Matters … All these are exactly taken notice of by our 
Lawyers: All these are determined in this Court by the Civil and Canon 
Law, together with the Provincial Constitutions of Canterbury, and 
those of the Pope’s Legates sent hither to our Kings; from all which our 
Ecclesiastical Law is taken, and by which it is allowed, all these Causes 
are to be decided. 

Duck, of course, was writing in the 17th century and, two hundred years 
on, the scope of the ecclesiastical courts was not in practice quite as 
extensive it was in his day. But even the mid-Victorians had come to the 
conclusion that wills and succession, matrimonial causes and admiralty 
matters really ought to be outwith the jurisdiction of the church and a 
matter for the secular courts. Nevertheless, although the royal courts took 
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over jurisdiction, much of the substantive law remained except where 
specifically amended by statute. For example, modern practitioners 
dealing with wills will know that the usual requirements as to form are 
relaxed for those who are either on, or about to embark on, active service, 
whether it be in the Crimea, Iraq, Afghanistan or Syria. What they may 
possibly not know is that this is a Roman relic in our law to be found in 
Justinian’s Institutes: 

… videlicet cum in expeditionibus occupati sunt …  (De Militari 
testamento – Lib.ii Tit.xi) 

Another jurisdictional relic which has survived is the office of notary 
public – the notarius or scriba of the Roman Empire. In England the 
office is not the exact counterpart of the notary known throughout the 
countries of the world which have adopted the civil law – where much of 
their work is what we would call conveyancing – but rather the attesting 
of what the civil lawyers would call “authentic documents”. In practice 
for us this means documents for use abroad, especially in civil law 
jurisdictions. The church’s involvement, even today, is due to the fact that 
originally notaries were appointed by the Pope but in 1279 this power was 
delegated to the Papal Legate who exercised it until Henry VIII decided 
to confiscate it through the Ecclesiastical Licenses Act 1533 – “An Acte 
for the exonaracion frome exaccions payable to the See of Rome”. He then 
delegated it to the Archbishop of Canterbury who still has it – as those 
members of the Society who are notaries will be well-aware. The 1533 
Act, whose preamble claims that the authority of the King’s “imperial 
crown” is diminished by the “unreasonable and uncharitable usurpations 
and exactions” of the Pope, is still in force. 

The last of these reforming acts abolishing the civil law jurisdiction 
of the ecclesiastical courts was the Act of 1859 dealing with admiralty 
matters. As we shall see, this led in due course to the creation of the 
Probate, Divorce and Admiralty Division of the High Court under the 
Judicature Acts. To those unacquainted with its origins in the civil law, 
this curious combination of subject matters was waggishly justified on the 
basis that they were all concerned with wrecks – wrecks of wills, wrecks 
of marriages and wrecks of ships. However, their common heritage was 
to sink beneath the waves under the provisions of the Administration of 
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Justice Act 1970. This assigned marriage and family matters, as well as 
non-contentious probate to a newly created Family Division; contentious 
probate was allocated to the Chancery Division and admiralty matters to 
the Queen’s Bench Division. Sic transit gloria Romae. 

The first inkling that the Society received of the proposed creation 
of a Court of Probate seems to have been at a general meeting on 14 
March 1854 when the Committee reported the introduction by the Lord 
Chancellor in the House of Lords of a Bill “to transfer to the Court of 
Chancery the testamentary jurisdiction of the Ecclesiastical Courts and to 
alter and amend the law in relation to matters of Testacy and Intestacy”. 
The Committee noted that it was proposed that all wills be sent to London 
and that contested probate business be assigned to the Court of Chancery. 
The only sop to provincials under the Bill was a proposal to establish 
certain district courts but their jurisdiction would be limited to cases 
where the deceased’s effects were sworn at under £1,500. On this occasion 
the Committee was “glad to find that a Petition from the Merchants, 
Bankers and other Inhabitants of York against the centralizing part of 
the Bill and in favor of Courts in the Country being established having 
Jurisdiction unrestricted in Amount has been forwarded for presentation 
to the House of Lords.”

 Sixteen months later, on 17 July 1855, the Committee was to report 
in greater detail to the effect that in accordance with their previously 
expressed intention at an earlier general meeting, they had prepared and 
forwarded to the House of Commons a Petition objecting to that part 
of the Bill centralising the entire business of the Ecclesiastical Courts in 
London. The Petition had been signed on behalf of the Society by the 
President, the Vice-President and the Secretary. It had been published 
in the Law Times and apparently given rise “to considerable comment 
and controversy”. Their report went on “The Committee regret to find 
that several Country Solicitors appear to be in favour of this Bill. The 
Committee think that a thorough Reform of the Ecclesiastical Courts 
may be effected by the establishment of Testamentary Offices for the 
Deposit and Proof of Wills in Districts of suitable extent.” The Society, 
like “the Merchants, Bankers and other Inhabitants of York”, clearly 
objected to the “centralizing” tendency of governments and their protest 
echoes their plea five years earlier that provision be made for viva voce 
examinations in Chancery to be held “elsewhere than in London”. 
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Another aspect of the ancien régime to receive close attention at this 
period was the legal status of women – particularly married women. 
Although parliament had tinkered with the issue over the years and the 
development of equity had produced some improvement to the property 
rights of married women, their fundamental status was governed by the 
common law and its doctrine of “coverture” as developed by case law. 
There were three aspects altogether which affected not only her person 
but equally her property and her contracts and other transactions. As 
to her person, this was deemed by right to belong to her husband to 
the point that under some older authorities this gave him the right of 
“moderate correction” as was the case with a child. By the end of the 17th 
century this view was no longer tenable but as Blackstone had observed 
“Yet the lower rank of people , who were always fond of the old common 
law, still claim and exert their antient privilege; and the courts of law will 
still permit a husband to restrain his wife of her liberty, in case of any 
gross misbehaviour.” His point was that a husband still had a right to the 
custody of his wife’s person. 

In 1870 parliament passed the Married Women’s Property Act of that 
year and although one of its purposes was to enable married women to 
retain control over their own earnings it had the unintended effect on the 
one hand of enabling women to repudiate contractual obligations entered 
into prior to marriage and on the other to absolve the new husband 
of any obligations for them either, with the result that creditors were 
entirely without remedy. To rectify this parliamentary oversight a bill – 
immediately baptised “the Creditors’ Bill” was introduced which in due 
course became the Married Women’s Property Act (1870) Amendment 
Act 1874. Another bill, however, had been introduced which was clearly 
a precursor of what eight years later was to become the Married Women’s 
Property Act 1882. It was this bill which came to be considered by the 
Committee of the Society and their report, which appeared in the minutes 
of a general meeting held on 24 March 1873, makes interesting reading: 

It is proposed that a married woman shall be capable of holding, acquiring, 
alienating devising and bequeathing real and personal property, of 
contracting and of suing and being sued as if she were a feme sole. 

That every woman shall notwithstanding her coverture (but as regards 
women married prior to the Act, subject to any marriage settlement) 
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have and hold all real and personal property, free from the debts and 
obligations of her husband and from his control and disposition in all 
respects whatsoever as if she had continued unmarried. 

And full and ample privilege is given to each party to the marriage contract 
to sue the other, and if the remedy is sought for in the County Court, 
unlimited jurisdiction as to amount is given, and either party is permitted 
to require that the question may be debated in the Judge’s private room. 

Your Committee believe that the passing of this Measure would 
be productive of serious injury to both man and wife, and therefore 
recommend that a Petition should be presented against the Bill. 

The minute then continues “A second Bill to amend the Married 
Women’s Property Act (1870) has been introduced. It is not, however, 
so objectionable as the one to which your Committee have invited special 
attention.” 

The bill which was “so objectionable” was the result of campaigning 
by the Married Women’s Property Committee of which Elizabeth 
Wolstenholme9 was to become a leading member. The Committee, 
however, was originally established in 1855 and when eventually the 1882 
Act was passed by Gladstone’s government following a pledge given in 
the Liberal election campaign in 1880, it followed twenty-seven years 
of campaigning on the subject. By the time of its eventual enactment in 
1882 passions among the members of the Committee of the Yorkshire 
Law Society seem to have subsided, or perhaps they were just resigned 
to the inevitable. Their report presented to the members’ meeting on 27 
January 1883 was seemingly short and uncontroversial. Under the heading 
“Married Women’s Property Act 1882 – 45 & 46 Vict. c.76” it simply 
noted: “This is another consolidation Act. It clearly defines the rights of 
married women, whether married before or after the passing of the Act, 
to such property, real or personal, as is according to its provisions, to be 
treated as separate property.” 

But if parliament seems to have been somewhat tardy in affording justice 
to married women who might have property (if the law allowed) it was 
even tardier in doing so where they had been deserted by their husbands.  
It was not until the enactment of the Married Women (Maintenance in 
Case of Desertion) Act 1886-49 & 50 Vict. c.52 that this glaring lacuna 
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was rectified. The problem was that although at common law a husband 
had a generalised duty to provide for his wife, direct enforcement of that 
duty was another matter entirely. In practice a deserted wife was without 
remedy unless and until she was in receipt of poor relief, or in other 
words, destitute. Even then it was only the poor law authorities who 
could take direct action against the husband (to protect the ratepayers!) 
not the impecunious and deserted wife; furthermore there was a cap of 
£2 per week on what could be awarded coupled with an express provision 
under S1(2) “that no order for payment of any such sum shall be made in 
favour of a wife who shall be proved to have committed adultery, unless 
such adultery has been condoned…” Although eventually passed, even 
this modest enough reform was not without controversy, an earlier bill 
having failed at the second reading, one MP objecting that it constituted 
“meddling interference with ...the domestic concerns of life”.

But even as regards women’s property rights there was still some way 
to go before English law reached its present state of virtual equilibrium 
on the subject. The Act of 1882 was to be followed by the Married 
Women’s Property Act 1893, and the Married Women (Restraint upon 
Anticipation) Act 1949 which dealt with a rather more mundane aspect 
of women’s affairs than its somewhat enigmatic title might suggest.10 
There were also, of course, various technical amending and repealing acts 
over this period. However, questions of property are inevitably linked 
to questions of taxation and it was not until 1990 that the tax affairs of 
husband and wife were to be finally disentangled although whether they 
are destined ever to remain so may be a more open question given recent 
controversies regarding child allowances. 

Another great reform in this period was the abolition of public 
executions by the Capital Punishment (Amendment) Act 1868. If the 
Treason Act 1790 had at least abolished the appalling public spectacle of 
burning women to death for high or petty treason11 this act at last removed 
all executions from public gaze – or almost. On 26 February 1879 The 
Times reported on the execution at Armley Gaol of Charles (Charlie) 
Peace for the murder of Arthur Dyson of Sheffield on 29 November 1876. 
By the time of his final apprehension, trial and execution he had acquired 
considerable notoriety as a burglar as well as a murderer. In the former 
capacity he seems to have been at least moderately successful – successful 
enough to summon a solicitor, William Warren of the firm eventually 
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to become Ford & Warren, to make his last will just two days before his 
final demise. Apparently after Peace had signed the document Warren, 
in response to an enquiry from his client, assured him that there would 
be no fee. “Well”, said the condemned man, “you are about as honest as 
any lawyer could be!” After it was all over The Times gave a detailed – not 
to say glowing account – of the entire proceedings, including the fact that 
the condemned man “partook very heartily of a breakfast which consisted 
of toast, bacon, eggs and tea”. The procession to the gallows which had 
been erected at the western side of the prison was equally described in 
detail: “First came the Governor of the prison, Mr. Keene, and the Under-
Sheriff, Mr W. Gray; then came the chaplain, attired in his surplice and 
reading the service customary on such occasions; and immediately behind 
was the convict with his arms pinioned to his side and supported by a 
couple of warders … ”. The executioner, Marwood, was about to put the 
white cap over his head, when Peace said rather sharply, 

“Don’t, I want to look.” Then, as the chaplain came to a certain portion 
of the service, he said with much fervency, “God have mercy upon me, 
Christ have mercy upon me.” Thinking that he had finished, Marwood 
again was in the act of putting the cap over his face, when he said “Don’t; 
stop a bit, if you please.” Then, turning to the four reporters who were 
standing by, he said in a loud tone, – “You gentlemen reporters, I wish 
you to notice the few words I am going to say to you. I know that my life 
has been base and bad. I wish you to ask the world after you have seen my 
death what man could die as I die if he did not die in the fear of the Lord. 
Tell all my friends that I feel sure they have sincerely forgiven me, and 
that I am going into the Kingdom of Heaven at last. Amen. Say that my 
last wishes and my last respects are to my dear children and to their dear 
mother. I hope no person will disgrace them by taunting them or jeering 
at them on my account, but will have mercy upon them. God bless you, 
my children! My children, each Good-bye. Amen. Oh, my Lord God, 
have mercy upon me!” Then Marwood placed the cap over his face, and as 
he was doing it, Peace, in a quite different tone from that in which he had 
been speaking, said, “I should like a drink; have you a drink to give me?” 
Taking no notice of the request, the chaplain continued his prayers, but 
Peace again interrupted, and asked “for a drink”. The service was now near 
its close, and just as the chaplain came to the words, “Lord Jesus receive 
his spirit,” Marwood pulled the bolt, and the wretched man disappeared 
from view. Death was instantaneous.
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William Gray, the Under-Sheriff, responsible on behalf of the High 
Sheriff for executing the judgments of the court, was a member of the 
Society and the grandson of the first William Gray mentioned in an 
earlier chapter. He was the third Gray in the York firm which still bears 
the “Gray” name. For many years successive partners in the firm held 
the appointment of under-sheriff for Yorkshire and responsibility for 
executions was one of their less palatable duties. It often required the 
cultivation of what is still termed “gallows” humour. William Gray had 
arrived at Armley Gaol early in the morning and had come across Mr 
William Marwood the executioner splicing the rope. Asked why he was 
doing this, Marwood replied “Well sir, I’ve heard that this fellow (Peace) 
has escaped justice several times, and I don’t mean to let him do it again.” 
“Oh,” said Gray, “I see; piece at the top, Peace in the middle; may there 
be Peace at the end.” A feeble pun, perhaps, but at Armley Gaol in the 
early hours of a February morning with such a gruesome duty to oversee, 
any member of the Society might be forgiven for attempting to lighten 
the atmosphere. 

Peace had indeed escaped justice on a number of occasions, once 
having being on the run for over two years. Marwood would have known, 
of course that just two years earlier, on 3 April 1877, at the very same 
gaol, another executioner, Thomas Askern, was to suffer the unnerving 
experience of a botched execution – the rope broke. Botched executions 
were by no means unknown at this period. To Marwood’s credit he was 
largely responsible for the introduction of “the long drop” – a method 
which was designed to ensure that the condemned man died instantly 
of asphyxia when unconscious. It was one of the scandals of the previous 
use of “the short drop” that death was frequently long drawn out. Gray 
himself, as the under-sheriff in attendance in 1864 at Armley Goal fifteen 
years earlier, would have recalled the double public execution of James 
Sargisson and Joseph Myers. On that occasion, according to the Leeds 
Mercury, Myers appeared to die immediately when a wound to his throat 
– the result of an earlier suicide attempt – opened, but Sargisson struggled 
for some minutes. According to the same source, a crowd of between 
80,000 and 100,000 had gathered to watch the spectacle on that occasion. 
It is difficult for the modern mind to accept the enthusiasm for viewing 
public executions that gripped the British public well into the second 
half of the 19th century and which doubtless would have continued had 
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not parliament chosen to intervene. Such was the enthusiasm, indeed, 
that railway companies would lay on special trains to cover newsworthy 
hangings. In accordance with the entrepreneurial spirit of the age, they 
always had a keen eye for additional business. One of the oldest railway 
companies in the land, the Bodmin & Wadebridge, used to run excursion 
trains to the local assizes and on 13 April 1840 it ran no less than three 
special trains to Bodmin: 

… so that Wadebridge people might see the hanging of William and 
James Lightfoot. convicted of the murder of a Mr. Norway, one of their 
townspeople. 

No fewer than 1,100 travelled on this occasion, almost exactly half of the 
population of the town! As the jail adjoined the railway depot at Bodmin, 
passengers were able to see the spectacle in comfort from their carriages.12 

Cornwall, of course, was a sparsely populated part of the country and 
an execution there was easily out-trumped by Norfolk. At Norwich the 
execution of Samuel Yarham on Tombland Fair Day, 11 April 1845, 
for the murder of Harriet Chandler, attracted an estimated crowd of 
30,000 assembled on Castle Hill with 800 coming in a single train from 
Wymondham. All business for the day was suspended. 

After the execution gongs, drums and other instruments commenced 
their uproar, mountebanks and clowns their antics, the vendors of wares 
and exhibitors of prodigies, their cries, while the whirligigs and up-and-
downs were soon in full swing. The public-houses round the Hill were 
crowded, and hundreds finished the day in riot and intoxication.13 

To the credit of the more responsible citizens of Norwich, and owing 
to the scandalous nature of the proceedings, a public meeting was 
held the following month presided over by the Mayor at which it was 
resolved to petition parliament for the abolition of capital punishment. 
The petitioners, however, were well in advance of their time. Eventual 
parliamentary intervention in 1868 to abolish public executions appears 
to have been prompted more by concern over the potential for public 
disorder than any thought that there might be a issue of principle involved. 

Even after “public” executions ceased the practice of inviting the 
press to attend continued well into the 20th century – a practice still 
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followed in a number of states in the US, with the added intrusion of 
television. But it is clear that at this period the serious press at least 
affected to take seriously their responsibility to edify their readers. After 
all, the whole case for executing prisoners in public had been the need 
to frighten malefactors into good behaviour and to edify the more law-
abiding spectators – this despite clear evidence that it had no such effect. 
At public executions pickpockets had a field day14 even in the days when 
that itself was a capital offence. For the majority of spectators, it was 
generally taken as an excuse for what we would today call binge drinking 
and general disorder. Charles Dickens, after mixing with the crowd at an 
execution outside Horsemonger Lane Gaol, Southwark, wrote a letter 
to The Times which was published on 13 November 1849 to protest at 
the spectacle, billed by the tabloids of the day as the “Hanging of the 
Century”. The condemned couple were Frederich George Manning and 
his Swiss wife Marie who had murdered a friend for his money and buried 
him under the kitchen floor. It was the first husband and wife execution 
for 150 years. Dickens had arrived at the scene at about midnight and 
had observed “the shrillness of the cries and howls that were raised from 
time to time denoting that they came from a concourse of boys and girls 
assembled in the best places” which made his blood run cold. “I believe” 
he wrote, “that a sight so inconceivably awful as the wickedness and levity 
of the immense crowd collected at that execution this morning could be 
imagined by no man, and could be presented in no heathen land under 
the sun”. He went on to describe the “thieves, low prostitutes, ruffians 
and vagabonds of every kind” and “swooning women [who] were dragged 
out of the crowd by the police with their dresses disordered [which] gave 
a new zest to the general entertainment”. 

The notion that public executions were somehow edifying had been a 
persistent one, all evidence to the contrary notwithstanding. On 13 April 
1793 William Atkinson, Richard Watson and Thomas Jewett had been 
executed on the Knavesmire in York. Atkinson was a Whitby carpenter, 
over sixty years of age, and had allegedly been involved in a riot in the 
course of which a house in the town belonging to a Mr William Cooper 
had been destroyed. The local paper was determined to set the tone from 
the beginning: “By the execution of this culprit” it intoned in the second 
paragraph, “we may learn a very useful and important lesson” but it was 
later apparent that the unfortunate Atkinson claimed not to have been 
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involved in the riot in any way but had simply approached to see what 
was going on and to check that his sons were not involved. His quoted 
words were “I have no malice to the Constables who seized me, but I 
must let the world know that they dragged me from my poor habitation, 
and as the real offenders could not be secured, it has now so happened 
that I must suffer for others, having done nothing myself to deserve so 
shameful a death.” 

Richard Watson, bookbinder of Newcastle, had been convicted of 
grand larceny of a mahogany desk, seven or eight guineas in gold and 
some silver, three gold rings, one pair of gilt earings, two or three gilt 
seals, a quantity of silver thimbles and “other articles to a considerable 
amount”. He had confessed, though whether before or after conviction is 
not clear. “I, Richard Watson, aged 30 years, confess that I was guilty of 
the crime for which I am condemned to die a shameful and ignominious 
death; but at the same time I must solemnly declare, that it was necessity 
alone that prompted me to commit so atrocious a deed, which has caused 
me to leave a virtuous, loving and affectionate wife, with her helpless 
infants, to lament the loss of a husband and father. I now resign my soul 
to God, in whom I hope to meet forgiveness, and hope at the same time, 
that the liberal hand of Charity will be extended towards my poor little 
helpless orphans.” 

The third condemned man, Thomas Jewitt was 40 years old and left 
a widow and four children. He had been “convicted of stealing eleven 
heifers out of the open fields at Askham Bryan and Copmanthorpe, near 
York”. The report described it as 

A crime of such magnitude as … is seldom to be met with. The day before 
the executions a most excellent and applicable discourse, was preached 
… to Atkinson and Watson by the Rev. James Richardson, from the 
following text: And he said unto Jesus, “Lord, remember me when thou 
comest into thy kingdom.” Luke XXIII. 42. The concluding part of the 
Clergyman’s discourse was delivered with a truly christian concern for his 
unhappy fellow-creatures, and the general exhortation was marked with 
every expression of tender regard for his hearers. 

All very edifying, to be sure, but one cannot help wondering if “the very 
great concourse of people” who had accompanied the three felons to the 
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Knavesmire had gone there for the express purpose of being edified or 
even to be deterred from committing crimes “of such magnitude as are 
seldom to be met with”. At least with the abolition of public executions 
by the Capital Punishment (Amendment) Act 1868 “great concourses” 
of spectators had been eliminated and the public at large were reduced 
to reading all about it in the sedate pages of The Times. If it all seems 
unspeakably barbaric and referable to “a far-away country” of which we 
know nothing, we should not be too complacent. Capital punishment for 
murder in this country was only finally abolished on 18 December 196915 
when a motion was finally carried in parliament making permanent the 
five year temporary suspension under the Murder (Abolition of the Death 
Penalty) Act 1965. But even that did not apply to Northern Ireland 
where it was not finally abolished until the Northern Ireland (Emergency 
Provisions) Act 1973. The death penalty still remained on the statute 
book, however, at least in peace time, for the much rarer offences of 
treason and piracy until the Crime and Disorder Act 1998, S36 of which 
amended various acts ranging from the Treason Act (Ireland) 1537 to the 
Piracy Act 1837. That still left open the possibility of the death penalty 
being imposed for service personnel in time of war but on 1 February 
2004 the United Kingdom ratified the 13th Protocol of the European 
Convention on Human Rights which prohibits the imposition of the 
death penalty in all circumstances. Final legal abolition is therefore quite 
recent. It is perhaps salutary to recall, too, that as recently as the 1950s the 
colonial government of Kenya was seriously considering public hanging 
as a deterrent during the emergency when a total of 1,090 Kikuyu were 
convicted of offences in connection with the Mau Mau rebellion and sent 
to the gallows. The total number of European settlers who met their deaths 
during the emergency was thirty-two16 but this is hardly the impression 
one would have gained from reading the English newspapers at the time. 

Another controversial topic to appear on the horizon during this 
period was land registration – one that was destined to rumble on for the 
next 150 years or so – almost until the present day in fact – so much so 
that in order to describe it coherently it is dealt with as a separate topic 
in Appendix D. This was in marked contrast to most legal reforms of the 
mid Victorian era which quickly gained acceptance even among the die-
hards of the ancien régime. 
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But perhaps the greatest reform of all which really marked the 
beginning of the modern legal world was the creation of the Supreme 
Court of Judicature under the Judicature Acts of 1873 and 1875 and 
various amending acts which followed and given practical form by the 
building of the Royal Courts of Justice in the Strand – a fascinating, if 
somewhat inconvenient Victorian edifice, completed in 1882 which is 
with us still and stands as a monument to a very remarkable, if overdue, 
achievement in law reform. One of the key figures in bringing about 
the first of the Judicature Acts, that of 1873 which created the Supreme 
Court, was Sir William Harcourt (1827-1904), born in York and a 
grandson of Edward Harcourt who had been Archbishop of York from 
1807 to 1847. It would be a shame to end the chapter without recording 
the unsuccessful attempt by Bowen LJ to amend the terms of the loyal 
address which the judges presented to HM the Queen on this auspicious 
occasion. The draft contained the words “Conscious as we are of our 
shortcomings … ”. One judge objected on the grounds that it indicated 
excessive humility and was hypocritical. Bowen immediately suggested a 
simple amendment: “Conscious as we are of one another’s shortcomings 
… ”. Sadly, the hypocrites won the day. 
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Administration of Justice (Miscellaneous Provisions) Act 1933 – see 
Chapter 5 p. 97 note 10. 

7.  The whole issue of Chancery reform was a major preoccupation of lawyers, 
politicians and the increasingly important mercantile class in the early and 
middle years of the 19th century. The latter in particular were not prepared 
to put up with Dickens’s “mountains of costly nonsense” and, with the 
extension of the franchise, were in a position to make their voices heard. 
Professor Michael Lobban, Professor of Legal History at Queen Mary’s 
College, University of London, has carried out a detailed and authoritative 
study of the subject: Preparing for Fusion: Reforming the Nineteenth Century 
Court of Chancery – Law and History Review 22 (2004). 

8.  In Scotland, whose legal system is based on civil or Roman law principles 
albeit subject to later common law influences, a barrister is usually known 
as an “advocate” governed by the Faculty of Advocates based in Edinburgh. 
The term “counsel” is also used. 

9.  Elizabeth Wolstenholme (1834-1913) daughter of a Methodist minister 
from Eccles and a leading feminist was involved with most of the other 
right-on issues of the day. Amongst others, she campaigned for women’s 
education, and against the Contagious Diseases Act 1864 (which obliged 
women suspected of being prostitutes to undergo a medical examination 
and if found to be suffering from a venereal disease, to be forcibly 
detained in a secure unit until cured; there was no equivalent imposition 
on men). In 1889 she joined Emmeline Pankhurst to form the Women’s 
Franchise League and was also a member of the Manchester branch of the 
Independent Labour Party. She was equally an atheist and although she 
married Benjamin Elmy, a poet from Congleton in 1874 when six months 
pregnant, it was a civil ceremony and only entered into under pressure from 
her friends. In short, almost nothing about her was calculated to engage the 
sympathies of the “respectable” and conservative members of the Society. 

10.  The “restraint on anticipation” affecting married women was a curious device, 
invented by chancery lawyers, which prevented married women who were 
beneficiaries of a settlement from freely disposing of the settled property but 
only while they were married. It pre-dated the Married Women’s Property 
Act 1882 and was designed to protect married women on whom property 
had been settled for their separate use – itself an equitable device to protect 
them from the common law rule which vested their entire property in their 
husbands. By the mid 20th century an arrangement originally intended to 
protect women’s property interests had merely become a tiresome nuisance. 



122

11.  See Chapter 1 pp. 20-21. The pace of law reform could be very slow at 
times. In a great fit of abhorrence occasioned by a poisoning case in Kent, 
parliament had been moved to enact “An Acte for Poysonyng” 1530 (22 
Hen. 8 c. 9). It recited how “One Richarde Roose late of Rouchester in the 
Countie of Kent coke … of his moste wyked and dampnable dysposicyon 
etc, etc,” – eventually enacting that “the said poysonyng be adjuged and 
deemed as high treason,” and as it “requyreth condigñe punysshemente 
for the same” the Act then provided “that the said Richarde Roose shal be 
therefore boyled to deathe withoute havynge any advauntage of his clargie.” 
Richarde Roose was in fact the Bishop of Rochester’s cook although the 
bishop himself did not succumb to whatever it was that the unfortunate 
Roose was adjudged to have done. No matter – five years later he was to die 
the same martyr’s death on Tower Hill as Thomas More, the former Lord 
Chancellor. By the Repeal of Statutes as to Treasons, Felonies etc Act 1547 
1 Edw. 6 c.12, poisoning was assimilated to murder as regards penalty but 
the original Poisoning Act 1530 was only formally repealed by the Statute 
Law Revision Act 1863. 

12.  The Railway Magazine November 1909 p.435 

13.  Norfolk Annals March 1846 

14.  Charles Dickens, on a visit to Rome in 1846, attended a public execution 
and tells how “My empty pockets were tried several times, in the crowd 
immediately below the scaffold, as the corpse was being put into its coffin. 
It was an ugly, filthy, careless, sickening spectacle.” – Pictures from Italy 
Chapter 10, Bradbury & Evans London 1846.

15. The year 1969 also saw the formal abolition of capital punishment by the 
Vatican although in fact no such penalty had been inflicted since the de 
facto incorporation of the Papal States into the Kingdom of Italy in 1870. 

16.  David Anderson Histories of the Hanged – Britain’s Dirty War in Kenya 
and the End of Empire Weidenfeld & Nicholson 2005. Any reader who is 
unsettled by the thought that all UK executions were conducted in public 
until 1868 should be aware that in France they continued to be conducted 
in this way until 1939. The last such execution was of a 31 year old German, 
Eugen Weidmann, on 17 June of that year in Versailles, attended by some 
200-300 members of the public. The resulting media circus (which included 
an unlawfully-taken ciné film) so scandalised the French President that he 
banned all future executions in public with immediate effect.


